CONTINUING CONTRACT FOR

AIR CONDITIONING SERVICING AND MAINTENANCE
RFP-09-003

THIS AGREEMENT is made thislg¥ day of 33w ary , 2009, by and
between the CITY OF OCOEE, a Florida municipal corporation,/f 50 North Lakeshore Drive,
Ocoee, Florida 34761 (hereinafter referred to as the “City”) and Apple Air Conditioning, Inc., a
Florida corporation (hereinafter referred to as the “Contractor™).

RECITALS

WHEREAS, the City has made an award to the Contractor to perform city wide air
conditioning servicing and maintenance work as set forth in RFP #B09-003, a copy of which is
attached hereto as Exhibit “A” (the “Work); and

WHEREAS, the Contractor is capable of performing the Work and agrees to perform the
Work pursuant to the terms of this Agreement, and for the prices and rates specified in the
Contractor’s response to the RFP, a copy of which is attached hereto as Exhibit “B”.

NOW THEREFORE, in consideration of the premises and other good and valuable
considerations exchanged between the parties hereto, the receipt and sufficiency of which is
hereby acknowledged, the parties hereto incorporate by reference the above recitals and agree as
follows:

1. Scope of Work. The air conditioning servicing and maintenance work identified
within the attached Exhibit “A” and the prices and rates identified in the attached Exhibit “B”
are incorporated by reference herein. The Contractor shall furnish all materials, tools,
equipment, manpower, and consumables to complete the Work.

2. Term of Agreement. This Agreement shall consist of one (1) three (3) year term,
and two (2) separate one (1) year renewal terms, each of which shall automatically commence on
the anniversary of the Effective Date unless the City exercises its sole option not to proceed with
the renewal term. The City, at its sole discretion, may refuse to exercise the renewal options by
providing written notice of same not later than thirty (30) days before the expiration of a term.
The commencement date of this Agreement shall be the date this Agreement is executed by the
City (the “Effective Date™).

3. Compensation. Contractor agrees to provide the services and materials as
specified in Exhibit “A” for the rates and prices specified in Exhibit “B”. The amount as
specified in Exhibit “B” may be increased or decreased by the City under the Extra Work
provision of this Agreement, through the issuance of an Addendum, if applicable. Any prices
specified in this Agreement, will remain firm for the first year of this Agreement. Price
adjustments not otherwise provided for in Exhibits “A” and “B” will only be permitted solely at
the discretion of the City.

4, Payment. All invoices shall be payable in accordance with the procedures set
forth in Article 9 of the attached Exhibit “A”. The City reserves the right, with justification, to




partially pay any invoice submitted by the Contractor. NOTE: ALL INVOICES MUST
CLEARLY INDICATE: CITY AGREEMENT #RFP 09-003 CITY-WIDE AIR
CONDITIONING & HEATING MAINTENANCE TERM CONTRACT.

5. Patents and Copyrights. The Contractor shall pay all royalties and assume all
costs arising from the use of any invention, design, process, materials, equipment, product or
device in performance of the Work, which is the subject of patent rights or copyrights.
Contractor shall, at its own expense, hold harmless and defend the City against any claim, suit or
proceeding brought against the City which is based upon a claim, whether rightful or otherwise,
that the Work, or any part thereof, furnished under this Agreement, constitutes an infringement
of any patent or copyright of the United States. The Contractor shall pay all damages and costs
awarded against the City.

6. Termination for Cause. If Contractor fails or neglects to perform a material
obligation under this Agreement the City shall provide written notice to the Contractor that the
Contractor is in default and that City intends to terminate this Agreement if the default(s) are not
cured. If the Contractor fails to cure the default(s) or, if such default(s) cannot practicably be
cured within five (5) days, Contractor fails to diligently commence to correct the default(s), then
the City may, without prejudice to any other remedy, cure such default(s) and/or rectify such
deficiencies and charge the Contractor the reasonable cost thereof; or, at the City’s option, may
terminate this Agreement. In the event of such termination for cause the Contractor shall turn
over to the City all documents, materials, plans, specifications, manuals, records, submittals,
correspondence, minutes, memoranda, tape recordings, videos, or other things or electronic data
that relate to or concern the work performed by the Contractor under this Agreement. If it is
later determined that the City’s termination for cause under this Agreement was improper or not
justified, then the parties agree that the termination of the Contractor shall be deemed and treated
as a termination for convenience and, the Contractor’s sole and exclusive remedy shall be to
receive compensation in the same manner as prescribed for a termination for convenience.

7. Termination for Convenience. The City may terminate this Agreement solely
for its convenience by providing the Contractor with thirty (30) days written notice. In the event
of such a termination by the City for convenience, the City shall be shall pay for all Work
properly performed prior to the effective date of the termination and for all materials, supplies
and services, which were reasonably utilized to perform the Work through the effective date of
the termination for convenience and other normal and reasonable costs incurred by the
Contractor that are caused by or reasonably arise out of the termination for convenience.

8. Warranty. The Contractor warrants that the Work including equipment and
materials provided shall conform to professional standards of care and practice in effect at the
time the Work is performed; be free from all faults, defects or errors; and be of the highest
quality. If the Contractor is notified in writing of a fault, deficiency or error in the Work
provided within one (1) year from expiration date of this Agreement, the Contractor shall, at the
City’s option, either redo such portions of the Work to correct such fault, defect or error, at no
additional cost to the City; or refund to the City the amount paid by the City which is attributable
to such portions of the faulty, defective or erroneous Work, including the costs for obtaining
another Contractor to redo the Work.




o

ALL MATERIALS AND SERVICES PROVIDED BY THE CONTRACTOR, SHALL BE
MERCHANTABLE AND BE FIT FOR THE PURPOSES INTENDED.

THE CONTRACTOR SHALL BE LIABLE FOR SECONDARY, INCIDENTAL OR
CONSEQUENTIAL DAMAGES OF ANY NATURE RESULTING FROM ANY WORK
PERFORMED UNDER THIS AGREEMENT.

9. Time of Completion. Time is of the essence in the performance of this
Agreement. All Work shall be performed regularly, diligently, and uninterrupted within the
times and in accordance with the specified schedule. The City shall provide Contractor with a
reasonable extension of time for any delay caused by acts of God, fire, flood, hurricanes, lack of
or ability to obtain raw materials, labor, fuel or supplies for any reason including default of
suppliers, or any other causes, contingencies or circumstances not subject to the Contractor’s
controlwhich prevent or hinder the performance of the Contractor.

10.  Indemnification. To the fullest extent provided by law, Contractor shall
indemnify, defend and hold harmless the City and all of its officers, agents and employees from
all claims, loss, damage, cost, charges or expense including, but not limited to reasonable
attorneys’ fees, to the extent caused by the negligence, recklessness or intentional wrongful
misconduct of Contractor, its agents, employees, or subcontractors during the performance of the
Agreement. The City shall use its best efforts to promptly notify the Contractor in writing of any
Claims and shall provide the Contractor with information regarding the Claims as the Contractor
may reasonably request, but the failure to give such notice or provide such information shall not
diminish the obligations of the Contractor under this Section.

11. Correction of Work. The Contractor shall promptly correct all Work rejected by
the City as faulty, defective, or failing to conform to this Agreement. The Contractor shall bear
all costs of correcting such rejected Work. In the event that Contractor fails to timely correct the
work, then the City, at its sole discretion and without waiving any other rights or remedies under
this Agreement, may deduct from any amounts due under this Agreement, the actual cost paid by
the City to a third party to perform the work. If the City performs such work with its own
personnel then the City may deduct from any amounts due under this Agreement such amount
equal to what the Contractor would have charged for doing the work, plus 15% of such amount.

12. Right to Audit Records. The City shall be entitled to audit the books and
records of the Contractor or any sub-contractor to the extent that such books and records relate to
the performance of this Agreement or any sub-contract to this Agreement. Such books and

| records shall be maintained by the Contractor for a period of three (3) years from the date of final
| payment under this Agreement and by the subcontractor for a period of three (3) years from the
date of final payment under the sub-contract unless a shorter period is otherwise authorized in

writing.

13. Information. All information, data, designs, plans, drawings, and specifications
furnished to or developed for the City by the Contractor or its employees, pursuant to this
Agreement, shall be the sole property of the City and all rights therein are reserved by the City,
except that the Contractor may disclose any such information to its corporate affiliates and their

agents.




14, Safety Measures. The Contractor shall take all necessary precautions for the
safety of the City’s and Contractor’s employees and the general public and shall erect and
properly maintain at all times all necessary vehicular and facility safeguards for the protection of
the workers and public. If necessary, the Contractor shall post signs warning against hazards in
and around the work site.

15.  Extra Work. The City, without invalidating this Agreement, may order changes
in the Work within the general scope of this Agreement consisting of additions, deletions, or
other revisions, the Agreement price and time being adjusted accordingly. All such changes in
the Work shall be authorized by a written Addendum to this Agreement, and shall be executed
under the applicable conditions of the Agreement.

16. Price Adjustments. The contract labor rates shall increase no more than 3%
upon renewal of the contract each year. All other provisions of the contract shall remain
constant for the life of the contract.

17. Familiarity With The Work. The Contractor by executing this Agreement,
acknowledges full understanding of the extent and character of the Work required and the
conditions surrounding the performance thereof. The City will not be responsible for any alleged
misunderstanding of the Work to be furnished or completed, or any misunderstanding of
conditions surrounding the performance thereof. It is understood that the execution of this
Agreement by the Contractor serves as the Contractor’s stated commitment to fulfill all the
conditions referred to in this Agreement,

18. Miscellaneous Provisions.

a. The Contractor shall not employ subcontractors without the advance
written permission of the City.

b. Contractor shall not assign this Agreement without the advance written
consent of the City.

C. The Contractor shall comply with all applicable federal, state and local
laws, ordinances, rules and regulations pertaining to the performance of Work under this
Agreement.

d. No waiver, alterations, consent or modification of any of the provisions of

this Agreement shall be binding unless in writing and signed by the City.

€. The Contractor is to procure all permits, licenses, and certificates, or any
such approvals of plans or specifications as may be required by federal, state and local
laws, ordinances, rules, and regulations, for the proper execution and completion of the
Work under this Agreement.

f. The Contractor shall at all times, keep the its work areas free from
accumulation of waste materials or rubbish caused by its operations, and promptly
remove any such materials to an approved disposal location and leave each location
where it performs services in a broom clean condition.



g. The Contractor is responsible for all damage or loss by fire, theft or
otherwise, to materials, tools, equipment, and consumables left on City property by the
Contractor.

h. This Agreement is considered a non-exclusive Agreement between the
parties.

. This Agreement is deemed to be under and shall be governed by, and
construed according to, the laws of the State of Florida.

j. As a condition precedent to the filing of any suit or other legal proceeding,
the parties shall endeavor to resolve claims, disputes or other matters in question by
mediation. A party shall initiate mediation by serving a written request for mediation on
the other party. The parties shall, by mutual agreement, select a mediator within fifteen
(15) days of the date of the request for mediation. If the parties cannot agree on the
selection of a mediator, then the City shall select the mediator who, if selected solely by
the City shall be a mediator certified by the Supreme Court of Florida. No suit or other
legal proceeding shall be filed until the mediator declares an impasse, which declaration,
in any event, shall be issued by the mediator not later than sixty (60) days after the initial
mediation conference.

k. The parties agree that this Agreement was entered into in Orange County,
Florida, and that the performance of the parties under this Agreement shall be deemed to
be accomplished in Orange County, Florida, and that payment is due in Orange County,
Florida, and that the venue for any mediation, collection or enforcement action under this
Agreement shall be in Orange County, Florida. The exclusive venue of any litigation or
other judicial proceeding between the parties shall be the Circuit Court of the Ninth
Judicial Circuit in and for Orange County, Florida. The laws of the State of Florida shall
govern the validity, construction and performance of this Agreement without reference to
its conflict of laws provisions.

1 WAIVER OF JURY TRIAL Contractor hereby voluntarily and
intentionally waives the right to a trial by jury in respect to any litigation arising out of,
under, or in connection with this Agreement or in connection with any course of conduct,
course of dealing, statements (whether verbal or written) or action of either party,
whether in connection with this Agreement or otherwise unrelated thereto. This Waiver
of Jury Trial shall be binding upon all successors and assigns of the parties hereto.

m. The undersigned hereby certify that this Agreement is made without prior
understanding, agreement or connection with any corporation, firm or person who
submitted bids for the Work covered by this Agreement and is in all respects fair and
without collusion or fraud. As to Contractor, the undersigned hereby warrants and
certifies that it is authorized to enter into this Agreement and to execute same on behalf
of the Contractor as the act of the said Contractor.

n. This Agreement, including Exhibit “A” and Exhibit “B”, contains all the
terms and conditions agreed upon by the parties. No other agreements, oral or otherwise,




regarding the subject matter of this Agreement shall be deemed to exist or to bind either
party hereto.

IN WITNESS WHEREOF, Contractor and the City have caused this Agreement to be
executed by their duly authorized officers as of the day and year first above written.

Kﬂv in W. Lauc d CONTRACTOR:
Print Namg: "
z M Apple Air Conditioning, Inc. ,
/ Z 73 a Florida cerporation
Signéture:
By: y
NamgZ”. Q)’Tnn\{ M<Denald
Title:_ Monagle
J
(SEAL)
ATTEST: CITY OF OCOEE, FLORIDA
" uthEBubens” WS S U Jf
Eikenberry, City (‘ée)k S. Scott Vandergrift, Mayor
(SEAL)
FOR USE AND RELIANCE ONLY BY APPROVED BY THE OCOEE CITY
THE CITY OF OCOEE, FLORIDA; COMMISSION AT A MEETING HELD
APPROVED AS TO FORM ON January 6th, 2009 UNDER AGENDA
LEGALITY this day of. , ITEMNO. 7
2009.

FOLEY/&)LARDNER u_ﬁ

a5 o M

City Attorney
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LEGAL ADVERTISEMENT
Ocoee City Commission

Sealed bids will be accepted for RFP 09-003, CITY-WIDE AIR CONDITIONING & HEATING
MAINTENANCE TERM CONTRACT, no later than 2:00 P.M., local time, on December 9, 2008. Bids
received after that time will not be accepted or considered. No exceptions will be made. The City reserves the
right to reject any and all bids and waive informalities.

The City of Ocoee, Florida, in conformance with the policies and procedures of the City of Ocoee (City) is
soliciting bids from qualified and licensed contractors that have experience in providing the necessary services
for routine & emergency repair, and installation of air conditioning and heating systems throughout the City.
The term contract will be for three (3) years with two (2) one (1) year automatic renewal options.

The City intends to award a contract to a single contractor qualified and licensed in the State of Florida based on
(1) response time to routine and emergency calls, (2) number of certified AC & Heating Technicians, (3)
distance from Contractor’s office to City Hall, (4) similar experience maintenance/repair term contracts, (35)
service rates for scheduled maintenance & emergency repairs, (6) Contractor’s mark-up on parts, and (7)
satisfactory reference check.

A Pre-Bid Conference will be held on November 18, 2008, at 10:00 AM to 12:00 Noon, local time, at City
Hall Conference Room, 150 N Lakeshore Drive, Ocoee, Florida. Contractors may inspect the units during this
time period only.

Contractors shall submit one (1) original and four (4) copies of the required RFP documents plainly marked
with the appropriate RFP number and opening date and time. Proposals will be received at the City of Ocoee,
Attn: Purchasing Technician, 150 N. Lakeshore Drive, Ocoee, Florida 34761-2258.

Interested Contractors may secure a copy of the bid documents through Demandstar by accessing the City’s
website at www.ci.ocoee.fl.us under Finance/Purchasing, or copies are available from the Purchasing
Technician for a non-refundable reproduction and/or administrative fee of $20.00. Checks should be made
payable to the City of Ocoee. Copies via e-mail are not available and partial sets of bid documents will not be

issued.

No fax or electronic submissions will be accepted.

City Clerk November 9, 2008
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